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I . Introduction

The 1980s were challenging for companies doing business in the United
States. Bankers, investors, facility owners and operators, real estate
developers and others were equally as challenged during the 80s. The
challenge common to all these disciplines related to environmental law.
The 1990s promise to keep even busier staying ahead of this ever-
changing and highly complex area.

The regulated community has increasingly become compliance-oriented, if
not philosophically, then at least strategically. Although the basis for
evaluation of environmental liability is more complicated now than ever
before, the gradual recognition during the 1980s by the regulated community
and other companies doing business in the United States that compliance with
environmental laws as a matter of policy is more cost-effective than not, has
made transactional work marginally easier than before.

The initial orientation of most U.S. environmental legislation was
command and control, that is to say, to set specific requirements and
direct their implementation. These laws properly may be considered
political weapons. Over time, however, more and more impetus for
compliance is coming not from these statutes, but from the need to
comply with procedural requirements of environmental (e.g. the National
Environmental Policy Act, see below) and non-environmental laws (e.g.
securities disclosure). These effects may be deemed a combination of
political and economic weapons.

Finally, a knowledgeable group of commentators continues to call for
greater reliance on market forces to achieve environmental compliance,
as, for example, in the proposal to create transferable credits for pollution
reduction, in effect imposing a pricing mechanism on excess pollution.

[ will briefly review the American legal framework before illustrating

and addressing marketplace compliance influences.
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I. The General Legal Framework
1. Structure of Government in the United States

Government operates at both federal and state levels in the United
States. Each of the 50 states composing the federal union theoretically
retains its sovereignty while the national government enjoys only those
powers specifically granted it by the United States Constitution. In
practice, however, the national government has extremely broad powers
in areas affecting the environment. Actions by the federal government
within its sphere of competence are supreme over state law”

The national government established under the U.S. Constitution has
three branches: the legislative, composed of the Senate and the House of
Representatives of the U.S. Congress; the judiciary; and the executive. The
federal executive branch includes the Cabinet departments, such as the
Department of Justice( 'DOJ "), as well as agencies like the Environmental
Protection Agency( ‘EPA”).

Most states’ governments, created by individual state constitutions or
charters, are similarly organized, with three branches of government.
Their executive branch agencies also have power to promulgate
regulations of general applicability pursuant to a statutory framework. A
third, local level of government operates in most states, typically enjoying
only the powers delegated to it under state law.?

The principal Constitutional grant of power under which the federal

government acts in the environmental arena is the power vesed in

1) U.S. Const., Art 6, cl. 2 (superemacy clause).

2) For example, in New York there is a state statute governing assessment of
environmental esvital consequences of a significant environmental action including
new construction, the State Environmental Quality Review Act (SEQRA). N.Y. Envtl.
Conserv. Law 8-0101-0117 et seq. (McKinney 1984). Additionally, within the City of
New York, another set of standards, the Uniform Land Use Review Procedures, 1
N.Y. City Charter 197-C et seq. (1976), must be satisfied.
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Congress to regulate interstate and foreign commerce.” This power
extends not only to regulating pollutants which themselves move
between or among the states, and in all navigable waterways, but also to
conduct with only local impacts which, when coupled with ‘like conduct
by others similarly situated ,” affects foreign or interstate commerce.” The
commerce clause is unique in that the Constitution vests Congress with
virtually unrestricted authority to determine the extend to which
interstate commerce is impacted.

In essence, Congress has the power to define the scope of the power
delegated to it. Congress can use its commerce clause power to legislate
directly in a given area; it also can decline to legislate but nevertheless
bar states from some or all legislation in the area under a corollary
doctrine of the supremacy of federal law known as pre-emption.

Other grants of power to Congress which are noteworthy from an
environmental perspective are the power to make treaties with foreign
states, which treaties also became the supreme law of the land,” and the
power to make expenditures to further the public welfare.”

The commerce clause is the basis for most of the federal environmental
statutes discussed below. Some research programs under the statutes and
the some federal capital aid programs (for example, to improve municipal
waste treatment facilities) also draw on the spending power.

The Tenth Amendment to the Constitution reserves to the states or the
people all powers not specifically granted to the federal government and
not prohibited to the states. In the environmental context these would

3) U.S. Const., Art. I, Sec . 8, ¢cl. 3,

4) Fry v United States, 421 U.S. 542,547(1975).

5) U.S. Const., Art. 4, cl. 2 { “--all treaties made, or which shall be made, under the
authority of the United States, shall be the supreme law of the land---").

6) U.S. Const., Art. 1, Sec. 8, cl.1 (Congressional power to tax to “provide for the
common defense and general welfare of the United States”); see also, Art. 1 Sec.8, cl.
18 (power to make ‘all laws which shall be necessary and proper” to carry out
Congressional powers or other powers vested in the federal government).
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include the police power and powers over land use and zoning, among

others.”

2. The Role of Administrative Agencies

Although the commerce clause makes its grant of power to Congress,
Congress by legislation can empower federal administrative agencies to
act for the government. The agencies, in turn, can promulgate regulation
of general applicability.® The agencies’ senior personnel are appointed by
the President, in some instances with the advice and consent of the
Senate.

For most of the United States' history, the federal government was
relatively small, with its largest functions being the military and the post
office. Railroads aside, federal agencies only became major players in
regulation during this century, mostly commencing with programs
initiated by President Franklin D. Roosevelt during the Depression. After
initial resistance from the Supreme Court, increasing delegation of
authority to administrative agencies was sustained. The number of
programmatic agencies has increased markedly since, as has total
spending.

EPA was assembled from components of various federal agencies,
including the Federal Water Quality Administration from the Interior
Department, the Pesticides Regulation Division from the Agriculture
Department and the Office of Pesticides Research from the Depatment of

7) For example, federal EPA Administrator William K. Reilly recently decided that a
scientific study conducted in connection with the resettlement of parts of the
neighbourhood adjoining the Love Canal in Niagara Falls, New York satisfied the
requirements of the Superfund statute. As to whether resettlement should proceed,
however, Administrator Reilly declared that “[w]e are not called on to make
decisions about future land uses of the area---[Those decisions] are being made by
state and local authorities.” The Buffalo News, May 15, 1990, at A2.

8) The Administrative Procedure Act, 5 U.S.C. 500 seq,, sets out the rules for such rule-
making
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Health Education and Welfare, pursuant to an Executive Order signed by
Presedent Nixion in 1970.” EPA is organized into 10 geographic Regions,
which report to EPA Headquarters in Washington, D.C. A Region may have
concurrent jurisdiction with a state regulatory agency in accordance with a
delegated program (see below) and may “cooperate” with the state in
accordance with the terms of a memorandum of agreement between EPA and
the state. Legislation is now pending to make EPA a Cabinet- level agency.

Federal administrative regulations of general applicability are published
in the Code of Federal Regulations ( “CFR”), which numbered 175
volums in 1989, 14 of which are dedicated to environmental regulations
(112,807 pages and 9,065 pages, respectively). For example, EPA's
National Priority List under the Superfund statute (see infra) is published
in CFR. ™

Additionally, Congress can delegate functions to the states. In the
environmental area, for example, the power to administer the federal
Resource Conservation and Recovery Act (“RCRA"), discussed below,
can be delegated to the states in the EPA Administrator's discretion.
Likewise, the Administrator can withdraw a state's authority to
administer a delegated program. This happened in the State of
Connecticut in 1986, when EPA Withdrew Connecticut's authority to
administer the federal RCRA program.

. Principal Federal Environmental Statutes

- with focus on affecting doing business in U.S.

Although federal legislation affecting the environment can be traced

9) Reorganozation Plan No. 3 of 1970, 35 Fed. Reg. 15.623 (1970). See also Guruswamy,
‘Integrating Thoughtways: Re-Opening of the Environmental Mind”, 1989 Wis. L.
Rev. 463 (1989).

10) 40 CFR Part 300.
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back as far as 1899 with the federal Rivers and Harbors Act (also known
as the refuse Act)," most of the now significant U.S. legislation was
enacted during the 1970s, in large part in response to the rise of a national
environmental movement. The majority of this legislation focused
principally on command and control measures, setting fairly short-term
goals and deadlines for pollution control, although typically leaving
specific technical standards to be set by EPA. The legislation gave
extremely broad powers to the federal government on the premise that
the environmental problems being addressed were singularly urgent.
Although progress was made in a variety of fields, most of the statutory
goals were not met and were relaxed or postponed in subsequent
amendments. Statutory amendments, often referred to as “mid-course
correction”, codified EPA's experience in administering the various
programs and adjusted programmatic errors arising out of judicial

interpretation of the statues.

I will provide a brief overview of some of the major statues as an
illustration of their influence on a broad range of marketplace activities.
Most of the statutes discussed below will be the subject of new legislation
over the next two years.

1. The National Environmental Policy Act of 1969(( NEPA”), 42
U.5.C. 4321 et seq.)

The first major piece of legislation resulting from the environmental
movement was the National Environmental Policy Act of 1969 ( "NEPA").
The primary focus of NEPA is activity by the federal government, but,
particularly in determining the scope of judicial review and the standing

of parties to intervene in litigation, it sets important standards which

11) 33 U.S.C. 407 et seq.
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affect other areas,

NEPA 101 declares the national policy of the United States to be that all
practicable means should be employed so that federal programs are
administered in the most environmentally sound fashion possible. This
effects not only federal government construction, but also construction
supported in part by federal grant funds, and, of course, federal agency
policy-making. The range of projects covered by NEPA is extremely
broad. For example, it includes such diverse items as interstate highway
construction, urban mass transportation construction, airport
construction, federally subsidized housing construction and leases for
development of natural resources on the vast areas of U.S. land or water
under the control of the federal governmennt."

Without such a statement of policy, agencies might (and did) argue that
they lacked Congressional authority to expend funds or take actions
premised on environmenoal considerations." To accomplish the policy of
making federal action as environmentally sound as possible, NEPA
requires the revision of agency rules to provide for consideration of
environmental impacts relating to the proposed action.

Moreover, agencies must consider long-term and extranational
environmental consequences of their actions and develop. alternatives.
Most importantly, however, NEPA requires any federal agency making a
proposal for federal legislation or “other major Federal actions
significantly affecting the quality of the human enviroment” to prepare
an environmental impact statement ( “EIS").

Among other things, the EIS must detail the environmental impact of the
proposed action; any unavoidable adverse environmental impacts it

would create; any permanent commitments of resurces the project would

12) In 1970, just the land area controlled by the federal government equalled roughly
the area of India.

13) See, e.g. the former Atomic Energy Commission's position that it had no authority
to address thermal water pollution from unclear reactors.
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entail; and alternatives to the proposed action. The EIS procedure
requires consulatation with other federal agencies with affected
jurisdictions or special knowledge, and also require publication of the EIS
in draft form and the solicitation of public input on the EIS."

Although not outlined in the statute itself, NEPA has become an
important predecate for involvement of the judecial branch. Citizen
group suits and other suits challenging the adequacy of the EIS process
for particular projects have developed a body of law construing the
statute. Most states have adopted laws with EIS requirements paralleling
NEPA, and also have developed a body of interpretive case law (see e.g.,
New York's SEQRA, discussed in note 2). Generally speaking, the
combination of EIS requirement and the risk (or certainty) of litigation has
introduced an element of delay into most government-sponsored capital
projects.

In many respects, NEPA is the foremost example of a political weapon to
achieve environmental goals in the U.S. system. By insisting on the-airing
of environmental consequences, the statute has increased greatly the
leverage which interest or citizen groups can bring to bear on agency
action. Because NEPA creates a process rather than mandating a result,
however, most of the litigation over NEPA compliance is procedural in

nature.
2. The Clean Air Act (( ‘CAA”), 42 US.C. 7401 et seq.)

There has been some federal involvement in attempting to control air
pollution since 1955. The initial role consisted of affording grants in aid
and technical assistance to the states. Extensive amendments to the
statute in 1963 created the first direct federal involvement with

regulation, but only in limited areas (notably interstate pollution and

14) NEPA 102(c).
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motor vehicle emission standards for new vehicle).

What is commonly thought of as the Clean Air Act is the result of the
Clean Air Amendments of 1970,” as further significantly amended in
1977'9 and 1981.'” Extensive revisions to the Clean Air Act are the subject
of pending legislation.

Although the 1970 amendments state that “:--the prevention and control
of air pollution at its sources is the primary responsibioity of States---"™®
in fact it profoundly reshaped the relative roles of the federal and state
governments in air pollution control, using a command and control
model aimed at achieving generally uniform national standards.

CAA Chapter 111 established uniform nationwide standards for air
pollution emitted by new sources of pollution as well as for existing
sources which underwent physical modification or change in operations.
CAA 112 provided the authority for the establishment by EPA of
standards for particularly hazardous pollutants (defined as any air
pollutant which the EPA Administrator determined to cause or to
contribute to air polution which reasonably may be anticipated to result
in an increase in human mortality or in either serious irreversible or
incapacitating irreversible illness.). The law vested in EPA the authority
not only to designate which pollutants were subject to its provisions, but
also the authority to promulgate emission standards for such pollutants
after public hearing.

CAA 109 vests EPA with the authority to establish national ambient air
quality standards ("NAAQS"). Two standards are contemplated:the
primary standard, which is designed to protect public health and allow
an adequate margin of safety for that purpose; and a secondary standard,

designed to protect the public welfare in such items as crops, livestock,

15) Pub. Law No. 91-604, 84 Stat. 1676.
16) Pub. Law No. 95-95, 91 Stat. 685.
17) Pub. Law No. 97-23, 95 Stat. 139.
18) CAA 101.
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and other property.

Within 270 days of the promulgation of NAAQS for a pollutant, each
state was to submit a state implementation plan to accomplish the
NAAQS as expeditiously as practicable, but in any event within three
years for the primary standard and within a reasonable time for the
secondary standard. EPA was to review and adopt state implementation
plans (“SIP”) and adopt those it found to be adequate, thereby giving
them the force of federal as well as state law. If any state failed to develop
an adequate SIP, EPA, had the power to issue a plan with binding force.
EPA initially issued NAAQS for seven pollutants: particulate matter ;
carbon monoxide; sulphur dioxide; nitrogen dioxide; ozone; lead and
hydrocarbons.”

The very strict deadlines comtemplated by the 1970 Amendments were
not met, and much of the subsequent legislative history of the Clean Air
Act has concerned extending deadlines for compliance. Because the Clean
Air Act imposed extremely onerous penalties for non-compliance — for
example, loss of federal grantes-in-aid related to pollution control (such
as grants for construction of drinking water treatment or sewage
treatment facilities) and prohibitions on further or denser land
development — the debate over compliance has been highly political.
- Until this year, the primary consequence has been stopgap measures
designed to prevent the implementation of the statutorily mandated
penalties for non-compliance.

The Clean Air Amendments also imposed emission level of reduction
standardes for new motor vehicles; like the NAAQS deadlines, these, too,
were later extended. The 1970 legislation also delegated to EPA the
authority to establish and revise periodically performance standards for
new stationary air pollutant sources.

Finally, the 1970 legislation establishes the principle of prevention of

19) EPA rescinded the hydrocarbon NAAQS in 1982.
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substantial deterioration of air quality in areas not complying with
NAAQS limits. In complying areas, major new pollutant sources must
receive a permit, which is issued only after a finding that the standards
for allowable emission increases will not be exceed and that the source
will employ the best available control technology for all air pollutants,
without regard to the source's emissions' relation to allowable increase
limits.

Congress has been unable to adopt major new Clean Air legislation for
13 years. There has been great difficulty in reaching consensus
approaches to problems which cut dramatically across political and
geographical interests and different environmental media. For example,
one of the pollutants with respect to which NAAQS have not been met is
sulphur dioxide. There is substantial evidence to link sulphur dioxide
emissions to acid precipitation, which in turn can cause serious damage
to vegetatiton and lakes.

Much sulphur dioxide in the United States is emitted by electriic power
plants burning high-sulphur content coal, mined primarily in the eastern
part of the country. Many of these utilities are located in the Midwest;
Most of the damaged forests and lakes are in the Northerneast and
Canada. A proposal to reduce sulphur dioxide levels which limits use of
high sulphur coal will damage coal-mining communities in states like
West Virginia and Kentucky. A proposal which requires expensive
scrupping equipment for utility stacks will adversely impact power
consumers in the Midwest. Either approach would benefit residents of
the Northeast, but these residents would pay nothing for the benefit.

The Bush Administration legislative proposal (and, with variations, both
the House and Senate versions of the bill) deal with this problem in an
interesting fashion. Sulphur dioxide emission level reductions are
mandated in a command and control fashion. Utilities which exceed those

reductions, however, will be granted transferable credits which they can



Legislation on Environmental Liability in the United States of America 279

sell. Utilities whose costs in meeting the standards are greater can choose
to buy permits instead.

Other principal provisions of the White House proposal and those
proposed by the two houses of Congress include: further extensions of
the deadines for meeting NAAQS, with still further extensions for the
most-polluted urban areas; and requirements of further tail-pipe emission
reductions on new motor vehicles. In addition, one or more versions of
the legislation calls for a mandated program of manufacture of alternative
fuel motor vehicles and a mandated program of sales of reformulated
gasolines in the most polluted urban areas.

Apart from the sulphur dioxide instance, which introduces some
market factors, the overwhelming orientation of the legislation remains

command and control.
3. The Clean Water Act ((“CWA"), 33 U.S.C. 1251 et seq.)

Federal legislation regulating the discharge of refuse into navigable
waterways dates back to the 19th Century.” Although a Federal Water
Pollution Control Act was adopted in 1948, the 1972 Clean Water Act
(“CWA") marked a complete departure from the earlier enactments,
which had looked to the states to develop water quality standards keyed
to the contemplated uses of particular waterways.

The 1972 Act, like the Clean Air Act, took a command and control approach,
and also set, ambitious tasks for accomplishment in relatively short time
periods. For example, the statute set as a national goal ‘that the discharge of
pollutants into the navigable waters be eliminated by 1985."2 That goal was

not achieved.

20) See generally Morgenson and Eisenstodt, “Market Driven Environmentalism : Can
We Have A Cleaner Environment and Pampers Too", Forbes, March 5, 1990, at 94.

21) Id. at n.11.

22) CWA 101 (a)(1).
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In addition to the statutory standards for water quality, the 1972 CWA
also established a system of effluent limitations for point sources of water
pollution. These limitations required all sources other than public
treatment works to implement “best practicable control technology
currently available” by 1977 and “best available technology economically
achievable” by 1983.* Public treatment works were required to
implement secondary treatment by 1977 and “best practicable control
technology currently available” by 1983.

Additional limitations can be imposed on a point source or group of
sources when EPA determines such limitations are necessary to attain
water quality standards. The statute creates a system of permits granted
by EPA (or by states whose programs have EPA approval) for point
source emissions, the National Pollutant Discharge Elimination System
(NPDES);* states which have authority to administer the federal CWA
refer to their parallel permitting systems as state pollutant discharge
elimination systems (SPDES).

New emission sources in certain categories were required to meet
performance standards to be issued by EPA® EPA has promulgated
standards for 51 categories of discharges under the NPDES program
since 1974. In January, it proposed its first biannual plan under CWA 304
(m) for issuing new standards and announced that it intends
promulgating new discharge limits for certain industrial categories,
including adequate hazardous waste and municipal leachate.” Finally,
the CWA authorized EPA to create a list of toxic substances and
pollutants and to develop categorical effluent limijtations for them.”

CWA made provision for enforcement by the states, but also vested in

23) CWA 301(b).

24) CWA 402

25) CWA 306.

26) 55 Fed. Reg. B0 (January 2, 1990). See Eremich, “HWT Categorials: The Time to Plan
Is Now”, Hazardous Waste and Toxic Torts: Law and Strategy (March, 1990 at 1).

27) CWA 307.
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the federal government the power to enforce the CWA. Moreover, the Act
permitted citizen suits to effluent limitations set by permits.

As with its air counterpart, subsequenf amendments to the CWA
changed and postponed various of its deadlines. For private industry, the
EPA was given authority to extend the time for compliance with the “best
practicable technology” deadline to 1979. The best available technology
standard was redefined to vary by type of pollutant. For toxic and
nonconventional pollutants, deadline became 1984 (or, for pollutants not
initially classed as toxic, three years after adoption of effluent
limitations.®

For “conventional” pollutants, the deadline remained 1984, but the
standard to be met was ‘best conventional pollutant control technology”,
a standard permitting EPA to weigh costs and benefits. EPA extended the
deadline in the 1987 amendments to 1989.

The 1987 amendments to the law also attempted to address water
pollution from non-point sources, such as run-off from farming
operations. A new provision, 319, required the states to identify
waterways where water quality standards cannot be met without
controlling non-point source emissions. It required them to develop state
management plans for non-point source emissions into those bodies of
water.

The CWA 307(b) (1)removal credits program for intake waters
recognizes innovation in EPA's approach to identifying total existing and
permissible additional pollutant loading on the nation's waters.
Essentially, the point sources is allowed to reduce the per cent of removal
of pollutants in its effluent discharge by a factor relating to the per cent of
pollutants in its intake waters. In such a way, the point source may not
cause further degradation of the receiving waters but is credited in terms

of total discharge with a factor relating to existing water quality.

28) See NRDC v Train, 6 Envtl. L. Rep. 20588 (D.D.C. 1976))
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4. The Resource Conservation and Recovery Act (( ‘RCRA"), 42
U.S.C. 6901 et seq.)

This statue, enacted in 1976, is addressed to the problems posed by solid
and hazardous waste. It recognizes specifically that the solid and
hazardous waste problem has been aggravated by efforts to control and
manage media under the CAA,CWA and other statutes.” The portion of
the Act dealing with hazardous wastes confers on EPA the power to issue
regulations governing hazardous wastes either defined as such under the
statute (and implementing regulations) or identified as having the
characteristics of hazardous waste which therefore would be treated as
“hazardous” for statutory and regulatory purposes.

The Act provides an 18 month period within which the Agency is to
promulgate three standards, “as may be required to protect human
health and and the environment’, for generators, transporters and those
who treat, store or dispose of hazardous materials.” At the same time, a
permitting system for the operation of treatment, disposal and storage
facilities is to take effort. The statute also created an elaborate record-
keeping system to track hazardous waste from generation to disposal.
EPA is given enforcement powers with respect to disposal sites,
including powers to inspect (RCRA 3007), and to order compliance and to
commence civil proceedings(RCRA 3008). Criminal penalties also are
imposed for permit violations or document falsification.™

Finally, RCRA gave EPA a broad mandate to seek injunctive relief where
past or present handling, storage, disposal or treatment of solid or hazardous
waste ‘may present an imminent and substantial endangerment to health or
the environment”(RCRA 7003). In addution, the section confers on EPA
the power to issue orders, violation of which subjects the violator to civil
29) RCRA 1002(b)(3).

30) RCRA 3002 ~3004.
31) RCRA 3008.
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penalties of up to $5,000 a day (RCRA 7003(b)).

A similar “imminent hazard” provision geverns the citizen suit
provision of RCRA( 7002). A would-be citizen suitor must give 60 days'
notice of the contemplated suit to the asserted violator, to EPA and to the
state where the violation assertedly is occurring. The citizen suit may not
proceed if during the 60 day period either EPA or the state commences an
action to compel compliance.

The Hazardous and Solid Waste Act Amendments of 1984 (HSWA)
amended RCRA. HSWA imposed various technical requirements on new
or expanded landfills or surface impoundment facilities (e.g., double
liners). HSWA also imposed a new requirement that owners or operators
of disposal sites undertake corrective action to clean up certain waste
(e.g., solid waste management units, “SWMUs") and provide assurances
of their financial responsibility to comply with this regulatory require-
ment. Assurances can take the form of insurance, a surety bond, a letter of
credit, or other devices.

Finally, HSWA gave EPA the power to issue regulations governing
underground storage tanks.” EPA's regulations are to deal with leaks in
existing tanks and standards for new tanks. States were required to
undertake a survey of underground storage tanks containing regulated
substances. EPA proposed regulations in 1987 requiring testing of tanks
for leaks. Title V of SARA (see below) established a $ 500 million Leaking
Underground Storage Tank Trust Fund to pay for remediation where
solvent owners or operators of leaking tanks cannot be found to

undertake the cleanup.

32) RCRA 9002 et seq.
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5. The Comprehensive Environmental Response, Compensation, and
Liability Act (‘CERCLA” or “Superfund’) and the Superfund
Amendments and Reauthorization Act of 1986(( “SARA"), 42
U.S.C. 9601 et seq.)

CERCLA arguably is one of the most radical pieces of legislation ever
adopted by the United States Congress. The statute was enacted in 1980 to
address actual or threatened releases from sites containing hazardous
substances. CERCLA, a liability statute, broadens the RCRA definition of
hazardous waste (CERCLA 101(14) and (33)) and defines who is
responsible for the cleanup of sites containing hazardous substances.

The parties are referred to as potentially responsible parties or ‘PRPs”
(CERCLA 107). Owners and operators of facilities where hazardous
substances and wastes are stored, treated or disposed of were required to
notify EPA by June 9, 1981 of the quantities and types of hazardous
substances and wastes, and any known, suspected or likely releases of
them to the environment. (See section 4.(2) below.)

EPA used this information to formulate the original National Priority
List ("NPL"), a ranking of contaminated containing sites requiring
cleanup, which EPA revises periodically. Currentlt, the NPL has more
than 1,000 sites requiring immediate remedial attention.

CERCLA gives the federal government the power to deal with
hazardous substances either by removal (short-term) or remedial (long-
term cleanup) actions. CERCLA established a $ 1.6 billion trust fund to
pay for such removal and remedial actions, which SARA increased to $
8.5 billion. The trust fund, however, is intended to pay only on an interim
basic or in instances where no party can be held responsible. The primary
focus of CERCLA is to require parties connected with the contaminated

site or the hazardous substances it contains to pay for the cleanup.
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CERCLA imposes strict liability®upon any party which owned the site
from which the actual or threatened release is taking place; which
generated, transported or disposed of the substances at the site; or which
operated the site. The liability is joint and several among all such parties.* It
is no defence that the party's actions may have been lawful-indeed,
allowed by permits-at the time taken. Any responsible party may be
obliged to pay not only for the remedial and removal costs incurred by
federal or states gonernments and for other ‘necessary” response costs
incurred by any other party, but also for damage to natural resources
resulting from a release of hazardous substances. Moreover the President
may issue administrative orders to responsible parties obliging them to
take protective measures. CERCLA also provides that the Attorney
General may seek injunctive relief where there is “imminent and
substantial endangerment” to public health, public welfare or the
environment from an actual or threatened release of hazardous
substances.

SARA added an “innocent landowner” defence to CERCLA to deal with
problems faced by lending institutions and others. (See discussion at
section 4.(g)(1) infra.)

33) Although CERCLA is silent on the issue of strict liability courts have interpreted
CERCLA liability as “strict” based solely on status as a 107 PRP, even if the
defendant neither caused nor contributed to the release or threatened release of
hazardous substances at the site. New York v Shore Realty Corp., 759 F. 2d 1032 (2d
Cir. 1985).

34) Although 101(32) defines the standard of liability under CERCLA to be the same as
under CWA 311, i.e. strict liability, the statute is silent as to whether liability also is
joint and several. EPA's policy has been that if the harm is indivisible, then liabilityis
joint and several. However, if the harm is divisible and if PRPs can establish a basis
for apportionment, then some courts will impose liability on each PRP only for its
portion of the total harm. See e.g. United States v Chem-Dyne Corp., 572 F. Supp.
802 (S.D. Ohio 1983).
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V. Conclusion

There was an enormous upsurge in legislation aimed at protecting the
environment in the United States. In the first instance, these laws
employed primarily political weapons. At both federal and local levels,
‘command and control” type were adopted, often mandating strict goals
and deadlines and imposing draconian liability.

Such statutes enormously complicated the competition and structure of
transactions like the one described both directly and indirectly. At the
same time, legislative and administrative initiatives required govern-
ments and private actors to consider the environment in ways which they
had not in the past. The combination of impacts on third parties and
process requirements in areas such as securities law disclosure had
introduced market forces as a significant factor for compliance.

The combined effect of these political and economic weapons has been
to produce an increasingly compliance-oriented business community. As
familiarity with the statutory requirements has grown, and case law has
developed, counsel's ability to define and minimize risk has grown.
Whether the present mix of political and economic tools will continue is
an openquestion. A variety of factors, including limitation on enforce-
ment resourses and economic efficiency, can be cited to support a move
toward greater reliance on market forces. The continuing political
pressure to preserve the environment, however, makes it unlikely that
political arrows will be entirely removed from the U.S. environmental

quiver.



Legislation on Environmental Liability in the United States of America 287

m) 3ol glojA 9] 719EFY
Aol B AT (1)
-Hlge] @RYTFG AA AHE FHo-

(& %]

I.XH &
I. vS834ye AA

1. AR72

2. BATA 7189 4%
I. #8% 383U A&} liability W&
82447184
7178 24y
FATAY
AYEET BB BF Y
. BRRART A v ¥
V. 2

AN e S

KEFBRY> AT (2 AA %)

V. w2 AQ9RES Aol BB AT
A

o i 2

2419

N

oW o=



288 JMLWARE W14

5. F 5% 3= H¥
6. ¥AXNGH}

7. 8RNt FA
8. 71dA g WE¥Y
9, B¥

10. 2143

V. #32e

(B2 2%])

19904 olAZAA <% 209 FU viFAME $HL BIY BEFHo2
FEE $AYHE AR, 2ode oY BAYUTFEL F2
AARAF7IZA AdE ZAYU. AYFAFY FPRAYAM HHY,
2] A| 4] (Command-Control) #4]¢] yEe] MYHAAR, ] A
2 BAFAY 5, oiAAE, 2z Ao ol 4F3A A
PEloj At oA FAUTEL JHPFH2e FFAAHA AUoiA
%% 27 (transfer requiremints) 3} HH Ao 2 A3A e A F
AN AAGAFH F2 AYF EJAHE oA f FA
AR PR FHFAM NG A LR PR IYA=Z g
odF HAgE ¢E e zZN BPEAC g 189 FAEEH
AAEEE nAAAF A9, ATFF A (securities law) 9
disclosure %3 & FHoMe A3ast FAad ¥ oG
YL AAETE A FLT 8434 AFAAY A (market
force) & @& U,

ol ¥ v|ze BAFA 3UojH FX Aol AAAH] FAST
B3 Ade AACE AECEEY A &L A g,
BAYTTY E5-8d AS5USFE Py FHWE] YBY F AN
T AZALY ol3@ 7S] AYE A HA}E T A F



Legislation on Environmental Liability in the United States of America 289

dslol gk wF FAFAAAA oA o] FAHolz: AMH
& YA Re3te A e FRo] AFHA DA o1F7
A S3AE & gdoh Al FANY] HALEH BAAH A&
AL 7NAe A& TEHA OFT 2280 ARAEAY Yo 6%
4 o&de H¥ez APHA=E k=0l ¢ Ue A& 22 F
A

o] EgdME vFue] FRFAYsS AR W 71U @
Y #AAAN nFY B Fh 9A =§9 FEAME A
Ao A MBA NE2A, AA viF FAYP71#S] €3} PR
15& FRERS WFHIE, BARIA(EPA)Y 715 T FHLER
AvEn, A2 AFATFAYS J9EFH ¥dE F8 J&E
A&

72% BAFAYLEZAN BAFY1LY (NEPA), W74y (CAA),
FATFAY (CWA), AUEES 28 @3 3 (RCRA), BAFRAT A
o] #¥ ¥ (CERCLA), 22|31 superfund 7§FHQ] SARAS] 3 71T
ol gojre] AU g F4o2 Azt liability W8EE DA

o] =89 FUR(GREAM AA 4F)AMe CaseStudy2M
sz Xz st BAE AL B vYgel BE VT FAFAYY E
o] 9gE 7Ae AFAAA 89 (market forces) §& AHE A
gt &, 7149 A4 Evulel SloiM miFe] @AY e W7t 209
Ag 7198 ulE oW P & o7t YeAE e EAGYE
I3 2FEA

(i) 72199M 2] FF4- A4 E vlvhel oA 2] AggARE9
737t A oA 9] Liability &4

(i) FA44e AT WP I

(iii) ¥AANG) G ALE A He R e 3

(iv) 1A 729 A9ty #@d JAEA 713 CERCLAAY



290 BEEWE 174

o APz 9%

(v) ALY Enao] FHFLd 344 A9U%E =5 &
AReA ] EFEY

(vi) 2g3} #¥d olwE

(vi) BAYTFAX S NVLEZY] Y

Aed JAA AFEL VT YellH 437IdME0] FFAeuit
718t 719 EE #ASA vF FFFAYRY Y Al Y ¥
& Foo #4E ¥8R ¥ve d4dA 87E 1 vRRE 1 3l
on, ol nFd J&dH Y& BIVIYEE 497 2 F e H
ol B3 uF FHHFANAMY liabilityEAl & #ATFAY T WA
¥ R} 4F ANPER 8 FAY AAS A FAHH &
HEARIIS 2d€ Y82 ¥re HAA o =82 AwAY vF
$#AWAN 7194 §A4YE FHLR Medier Fue Case
Studye #d AL 3 nAAPG. 53 93719 Crown
Castle, LidAtg] ol M= 4B E 1K) 7|d& AF3iAY F¥de
A% 2o A BAEC] AETAA & £ UE FAHEIT

AA FAAE] HE BFY A8 EA 4%

A AF71d0l AAFALAE AFdte o BE £F7TH ALY
B34 A9 84 AGEA AR

AR AQegolx 8348 A¥ BE FEA S YA 97

dA 2y, AP 4483 F, dFHE 71de 90 8%
TFA8Y AR

AR ASEE 7199 F40] A veisEeA 4R F BFFA
Had 719N 4¥E AR FAG Hasd oF Fojn,



